How to Defend Punitive Damages Claims
Effectively—and Maybe Successfully

Punitive damages cases present difficult challenges to defense counsel,
but attention to a lot of details may produce success
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A PUNITIVE damage award in a high-
profile case is a corporate defense cou

s X ) Qérvice, the threat of a substantial punitive
sel's worst nightmare. Consider,

as exdamages award must be taken seriously. In

am.p[gzs,7 million bunitive damades agains ddition to the award itself, the corporation
: P 9 9 an anticipate the cost of litigating the is-

McDonald's Corp. for burs a customeg,q vy fing) appeal and of dealing with hos-

suffered fror_n_acoﬁee spill; tile media exposure and private activist
e $7.1 million for a secretary who pre-

L Pl roups.
vailed in a sexual harassment case; group

e $101 million against General Motor In order to avoid this catastrophe, de-
. . 9 ) Sense counsel must focus on the punitive
in a design defect case;

i~ ; .__aspect of the case from the day the file
e $125 million against a pharmaceutlcai‘il5 popened All too often. the gunitive
company; and ' ’

e $3 billion against Exxon Cor relateog'fjmagr_‘\S claim is _one of the last things
g EXXC P- onsidered, when it should be one of the
to the Exxon Valdez oil spill.

Although punitive damages often are ref-irSt' . . . .
There are risks associated with claims

duced by the trial court or on appellate rgq, " e damages, and there are differ-
view, the original awards usually generatg " ~thods that may be employed to pro-

fierce debate and media hype, as well &s.\"»"¢orporate defendant from those
injury to the defendant corporation’s rePUelaims. It is important to remember that the

tatllgnioda 's climate of intensified aC_Iaw of punitive damages claims varies
countability and safety Consciousness .from jurisdiction to jurisdiction and must
: y Y S, Jiways be carefully researched and ana-
ries expect manufacturers, profession

: zed.
and other providers of products and ser-
vices to account for the safety of_ thelr re- A LITTLE HISTORY
spective endeavors. When a plaintiff suc-
cessfully proves liability against a highly Punitive damages in civil actions are de-
visible defendant on the theory that the déined in Section 908 of the Restatement

fendant failed to provide a safe product (fSecond) of Torts as those damages
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awarded “against a person to punish hithat “all mankind at first blush must think
for his outrageous conduct and to deteso.”
him and others like him from similar con- In the United States, punitive damages
duct in the future.” They have been charatrave existed in one form or another since
terized as “exemplary,” because they malearly days. In 1791, irCoryell v. Col-
an example of a defendant; “punitive,” bebaugh* a New Jersey court held that puni-
cause they punish a defendant; “vindidive damages may be appropriate “for
tive,” because they exact revenge on a dexample’s sake, to prevent such offenses
fendant; and “smart money,” because theg the future ... [and] as would mark [the
make a defendant smart with pain, not ifjury’s] disapprobation.” By 1851, the U.S.
telligence! Supreme Court noted iDay v. Wood-

The concept of punitive damages datesgorth® that the doctrine of punitive dam-
back more 2,000 years before the birth @ges was firmly entrenched in the Ameri-
Christ to the Code of Hammurabi, undecan legal system. Justice Grier stated that a
which a judge who altered a judgment prgury “may inflict what are called exem-
viously rendered was required to pay plary, punitive, or vindictive damages
twelve-fold penalty.In 1400 B.c., Hittite upon a defendant, having in view the enor-
law, according to Exodus 22:9, requiredhity of his offense rather than the measure
the thief of a “great” bull or horse to repayf compensation to the plaintiff.”
the owner with 15 bulls or horses. Exodus Although the “theoretical correctness”
also refers to exemplary damages for thaf the punitive damages doctrine was de-
commission of other egregious acts. Thesmted as late as the 1880s and 1890s,
biblical references to exemplary damagewarly all American courts had accepted
appear to be the first indication that punithe concept by the turn of the century. In
tive damages should bear a multiple, albette last 30 years, thanks in large part to a
arguably reasonable, relationship to thgpread of “consumerism” and extensive
compensatory award. media attention on defective products, con-

The first recorded punitive damageumer goods and services, claims for puni-
award in a civil case appears in ative damages have become almost com-
18th century case in Englan#iuckle v. monplacé. According to a pair of recent
Money® Lord Camden found that the aueommentators, “the doctrine of punitive
thority for punitive damages awards is indamages survives [to this day] because it
herent in the jury’s exercise of unconeontinues to serve the useful purposes of
trolled discretion in arriving at damagesexpressing society’s disapproval of intoler-
Interestingly enough, he also found thable conduct and deterring such conduct
the amount of punitive damages may wawhere no other remedy would suffice.”
rant a new trial when it is so “outrageous”

PINPOINTING APPLICABLE LAW

A. Choice of Law

1. John D. KitchProving and Disproving Puni-  Because the law affecting punitive dam-

tivg_Dg’;r?/g%SZVlv;Tk'eGr- g"Kl:n(antiﬂtg 1}?§ﬁ)e)buni- ages varies from jurisdiction to jurisdic-
tive Damage Claims in Products Liability Actions{ion, defense counsel may need to analyze

For THE DEFENSE25 (Oct. 1988). choice of law issues, if appropriate, based
2- ?5NEJ”% $7elﬁ(’-1;gf)(K~B~ 1763). on the facts of the case. Courts typically
5. 54 U.S. 363 (1851). consider these factors in determining
6. Walker & Keller,supranote 2, at 25-26.& choice of law for punitive damages: (1) the

alsoSmith v. Wade461 U.S. 30, 35 (1983). state of the plaintiff's residence; (2) the

7. Jane Mallor & Barry Robert®unitive Dam- h h ful d
ages: Toward a Principled ApproacBl Hastnes Staté where the wrongtul conduct oc-

L.J. 639 (1980). curred; and (3) competing states’ inter-
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ests® Also worth noting is that in certainallow punitive damages when a defendant
jurisdictions, the law applied to punitivehas exhibited “reckless or flagrant indiffer-
damages may differ from the law appliegénce,” or “willful,” “wanton” or “mali-

to other issues in the same action. cious” disregard of the rights of othéps.
Yet others have held that the exhibition of
B. Punitive Damages Law a “flagrant indifference to the public

It is important to note that there is nGafety” is enough: L
cause of action for punitive damages 'NO matter what description is employed,
alone. Nearly all jurisdictions require en©n€ thing is clear: punitive damages should

titlement to compensatory damages befof®t e awarded on the basis of the mere

punitive damages may be awarded, ajjadvertence, mistake or errors of judg-
though some permit them if injunctive remMent that constitute ordinary negligerice.

lief is granted. In many jurisdictions, !t iS generally recognized that an em-
nominal damages are insufficient as a mafloyer may be liable to third parties for the
ter of law to support punitive damagedortious acts of its employees, but there ap-
while in others nominal damages will supP€ars to be a conflict of opinion as to when

port punitive damages. What constituted" employer can be held vicariously liable

“nominal damages” is generally left to thdO" Punitive damages based on an em-
trial court’s discretion? ployee’s conduct. According to Section

Punitive damages have been prohibitedit/C Of the Restatement (Second) of the
in certain types of cases, including wrong=2W 0f Agency and Section 909 of the Re-

ful death cases, property damage claim3iatement (Second) of Torts, employers are
and claims against public entitigsin ad- Vicariously liable for punitive damages
dition, in most jurisdictions, if the com-When the employee’s act was ratified, ap-

plaint sounds in contract, punitive damagd¥oved or authorized by the employer,
are unavailablé? when the employee was acting in a mana-

Jurisdictions differ in their descriptionsd€rial capacity, or when the employee was

of the type of conduct warranting punitive!nfit for duty=® _
damages. Some courts require that the California Civil Code Section 3294(b)

character of negligence necessary is t%A(€s that an employer may be vicariously

same as that required for a conviction dfble for punitive damages based on the
manslaughtet? Others require only a@ctions of an employee if the employer
showing of gross negligené&sStill others had advanced knowledge of the unfithness

8. John M. ThomasCompliance with Govern-  13. Chrysler Corp. v. Wolmer, 499 So.2d 823,
ment Standards and the New Product Liability Re€324 (La. 1986).
statementl, 7-8, in Corporate Legal Times Confer- 14. Schwartz v. Sears, Roebuck & Co., 669 F.2d
ence “How To Minimize and Manage Productd091 (5th Cir. 1982) (applying Texas law).
Liability Cases,” Oct. 12-13, 1998ijting In re Air 15. Grimshaw v. Ford Motor Co., 174 Cal.Rptr.
Crash Disaster near Chicago, 644 F.2d 594 (7h C848 (Cal.App.1981); Dorsey v. Honda Motor
1981), cert. denied 454 U.S. 878 (1981); SheperdCo., 655 F.2d 650 (5th Cir. 1981); Rinker v. Ford
v. Boston Old County Ins. Co., 811 F.Supp. 22Motor Co., 567 S.W.2d 655 (Mo.App. 1978);
(S.D. Miss. 1992); People’'s Bank & Trust Co. vWangen v. Ford Motor Co., 294 N.W.2d 437 (Wis.
Piper Aircraft Corp., 598 F.Supp. 377 (S.D. Flal1980).
1984). 16. Moore v. Remington Arms Co., 427 N.E.2d
9. Meyer v. Crain Communications Inc., 1992608 (lll.App. 1981); Leichtamer v. Am. Motors
WL 77655 (N.D. lll. 1992), not reported in F.Supp. Corp., 424 N.E.2d 568 (Ohio 1981).
10. Kitchsupranote 1 at14. 17. Loitz v. Remington Arms Co., 563 N.E.2d
11. See, e.g.Jn re Paris Air Crash, 622 F.2d 397 (lll.App. 1990); Deitemann v. Times Inc., 449
1315 (9h Cir. 1980) (wrongful death); Eisert vF.2d 245 (9th Cir. 1971); Clements v. Withers, 437
Grumberg Roofing & Sheet Metal Co., 314 N.W.2&6.W.2d 818 (Tex. 1969).
226 (Minn. 1982) (wrongful death and property 18. Walker & Keller,supra note 2,at 27. See
damage); G.. Civ. CopE § 818. also Agarwal v. Johnson, 160 Cal.Rptr. 141
12. Kitch,supranote 1, atl5. (Cal.App. 1979).
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of the employee and employed him or havidence.?® In Maine, ldaho, Arizona and
with a conscious disregard of the rights dCalifornia, punitive damages may be
safety of others][,] or authorized or ratifiecawarded only when the plaintiff proves by
the wrongful conduct for which the dam<lear and convincing evidence that the de-
ages are awarded or was personally guilfgndant acted with malice or engaged in
of oppression, fraud or malice.” One Caliwanton, gross or outrageous condtdn
fornia case imposed vicarious liability forColorado, the standard is “proof beyond a
punitive damages without authorization oreasonable doubt”
ratification of the actions of employees Clearly, the general rule regarding puni-
who had been placed in a managerial cive damages and a plaintiff's burden of
pacity® proof is that there is no general rule. De-
Other jurisdictions impose punitivefense counsel must carefully research the
damages on an employer if those damagpekintiff's burden of proof when a punitive
would have been charged to the endamages claim is made.
ployee—for example, if the employee
acted wantonly or willfully, or with a reck- FOCUS ON THE PLEADINGS
less indifference to the rights of othéts. - .
Yet other courts require some showing of After determining the applicable law,
an act or omission on the part of the enflefénse counsel must examine and dissect
ployer before imposing liability, so that arfn® Punitive damages claim in the plead-
“innocent employer” cannot be held vicariln9s- A major task is defining and limiting
ously liable for punitive damagés.Still the plaintiff's underlying theory and facts.
other states recognize specific instancd® the extent the defense allows, the
where punitive damages cannot be inf aintiff s attorney will resist disclosure of
puted to an employer for an employee’§1® SPecifics of the punitive damages case.
act, such as when the employee has be gmetimes this is a strategic move, and

discharged from personal liability. Esser@ther times it is because the plaintiff's at-
tially, a favorable judgment for the emlorney has not formulated a coherent basis

ployee relieves the employer of liabilf. for the claim. Whatever t_he case, defense
counsel must compel disclosure of the
C. Plaintiff's Burden of Proof theory and the evidence supporting the

claim as early as possible.
The burden of proof for punitive dam-

ages differs among jurisdictions. For exa. Attack Plaintiff's Theory
ample, the Indiana Supreme Court has held . . i
that the standard in that state is proof of 1N€ first step is to compel the plaintiff

the misconduct by “clear and convincind® articulate the theory in the compla_int
learly. Defense counsel should consider

moving for dismissal of the punitive dam-

19. Kutcha v. Allied Builders Corp., 98 cal 8965 claim under applicable state law, Rule

Rptr. 588 (Cal.App. 1971). 12 of the Federal Rules of Civil Procedure,
20.(U|.S. Con)crete Pipe Co. v. Bould, 437 So.20r in appropriate cases, Federal Rule 56.
1061 (Fla. 1983).
21. Country Roads Inc. v. Witt 737 S.w.2d 362 c1ense counsel should promptly move to
(Tex.App. 1987). strike allegations that do not comport with
22. SeeRosenzweig & Sons v. Jones, 72 P.2the governing procedural and substantive
417 (Ariz. 1937). . law and, where permissible, should de-
23. Orkin Exterminating Co. v. Traina, 486 . .
N.E.2d 1019 (Ind. 1986). mand particulars as to the factual basis for

24. Seege.g., Tuttle v. Raymond, 494 A.2d 1353the punitive damages claim.

(Me. 1985); Unfried v. Libert, 119 P. 885 (ldaho inriedicti inti
1911); Linthicum v. Nationwide Life Ins. Co., 723 In several jurisdictions, plaintiffs are

P.2d 675 (Ariz. 1986); . Cv. Cooe § 3294(a). _Prohibited from pleading punitive damages
25. CoLo. Rev. SraTs. § 13-25-172(2). in their original complaint. Moreover, be-
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fore a plaintiff may amend the originalcourt’s disposition of the issue will elimi-
complaint to include a prayer for punitivenate any punitive damages claim.

relief, an evidentiary hearing must be

held?s 2. Statutory Limitations

Punitive damages claims can be elimi- cortain statutes, including the Federal

nated even though the plaintiff has allegefiyt claims Act and the Federal Employ-
enough to support liability on the underly4 g Liability Act, explicitly prohibit the

ing compensatory damages claim. But ecovery of punitive damagés.

the defense is unsuccessful in striking the

punitive damages allegations—for ex- 3 Status of Parties

ample, for lack of particularity or failure to .

state a claim—these efforts will educate D€fense counsel should examine the sta-

the court and defense counsel as to the A4S Of the parties joined to the punitive
ture of the punitive damages claim angamages claim. Sometimes certain parties
will set the stage for future efforts to deMay be exempt from punitive damages by

feat the punitive aspects of the case befd@V—for instance, governmental entities,

trial. decedents through their estate, heirs or rep-
resentatives, or a defendant who is an in-
B. Use Affirmative Defenses fant under applicable statut&sin addi-

tion, exemplary damages may not be

If a defense motion to dismiss is deniegecoverable from governmental entities
and an answer must be filed, defense couffrat act in a receivership rofeThe joinder

sel must negate the facts alleged in thg one party exempt from punitive dam-

complaint regarding punitive damages angges may preclude recovery of punitive
must be sure to include all arguable affiidamages against other parties.

mative defenses. These include the follow-
ing. 4. Compliance with Statutes and

Regulations

1. Statute of Limitations Although compliance with governmen-

Since a punitive damages claim is not ital standards may not be a complete de-
and of itself a cause of action, the statufense to a compensatory damage claim, in
of limitations that governs the underlyingsome jurisdictions it may be treated as a
action usually is applied as well to the excomplete defense to a punitive damages
emplary claim. If the underlying action isclaim. Some states, for example, have stat-
not brought within the applicable statute ofites providing that a product is presumed
limitations, the defendant should assert safe if it complies with required stan-
defense based on that statute. A triglards®! In those jurisdictions, compliance

26. MinN. StaT. §549.191; daHo Cope § 6- 29. Stuart M. Gordon & Diane R. CrowleRge-
1604(2); 735UL. Comp. StAT. 5/2-604.1; Ea. Stat.  fending the Punitive Damages ClaiM9 INS.
ch. 160, § 768.72. Couns. J. 300, 311 (July 1982)nb. Cope § 34-4-

27. See generallydames D. GHiArRDl & JoHN J.  16.5-4; r. Rev. Stat. 8 30.270; Ws. SraT.
KIRCHER, PUNITIVE DAMAGES Law AND PracTice ch. §893.80 (4); Lawrence v. Virginia Ins. Reciprocal,
9, at page 68 (1997Fee,e.qg., TEnN. Cope Ann. 979 F.2d 1053 (5th Cir. 1992).

§ 28-3104, which provides a one-year limitations 30. Diaz v. McAllen State Bank, 975 F.2d 1145
period in which to bring a civil action seeking com{5th Cir. 1992).
pensatory or punitive damages for violations of the 31. J. Jeffrey Zimmerman, Patrick J. Phillips &

federal civil rights statutes. Joseph G. Biscegligd Review of the lllinois Civil
28. 28 U.S.C. § 267&t segand 45 U.S.C. § 51 Justice reform Act of 199583 IL. B.J. 288;
et seq McDaniel v. McNeal Labs. Inc., 240 N.W.2d 822

(Neb. 1976).
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should be included in an affirmative dewill not always preclude an award of puni-

fense. tive damages. To invoke this defense, the
defendant must plead and prove full dis-
5. Common Law Privileges closure of the situation and good faith reli-

When the underlying cause of action afNce on the advice procuréd.

leges an intentional tort, defense counsel
should consider pleading one or more of
the common law privileges to intentional If defense counsel intends to attack the
torts. If the defendant’'s conduct is lateconstitutionality of punitive damages at a

found to have been privileged, the plainlater stage in the proceeding, the attack
tiff's underlying action will be defeated,should be preserved specifically through

along with the claim for punitive damagesthe use of affirmative defenses.

Moreover, to the extent that a privilege One of the major constitutional argu-

must be proved as an affirmative defensments against punitive damages is based
alleging it will allow the defense toon the U.S. Constitution's 14th Amend-

“present its own case” and not merely relynent due process clause, which requires
on cross-examination of the plaintiff's wit-that legal proceedings be consistent with

8. Constitutional Challenges

nesses? fundamental fairness, ordinary notions of
fair play, settled rules of law, and not of-
6. Provocation fend the community’s sense of decency.

During the pleading stage, if the fact
warrant it, defense counsel should consid
arguing that the plaintiff's actions “pro-
voked” the defendant’s conduct and thu
mitigate the plaintiff's possible exemplaryg

iscuss the constitutionality of punitive
amages under the due process clause
In 1991, inPacific Mutual Life Insur-
nce Co. v. Haslif® the Court upheld the
dAIabama standard of review for punitive

“Provocation, while not a justification or a%z{r}nages awards against a due process

§everal recent U.S. Supreme Court cases

. ; allenge. Justice Blackmun articulated a
defense in an action for compensator, 9

damages for an assault, may be consider e-t‘;gttrt]is'[ réoc e?jﬁr :ssee?n tloo (l%t?;m'&lr;ef
in mitigation of exemplary damage¥.” P ploy

bama satisfied common law and proce-
dural requirements: (1) the state must pro-
vide the jury with “adequate guidance” as
Another possible defense may be th® the nature and intent of punitive dam-
fact that the defendant acted on the adviegies; and (2) the post-verdict judicial re-
of counsel. This is relevant to proving inview, both by the trial court and appellate
tent or knowledge, which in turn tends t@ourts, must ensure that the amount of pu-
rebut allegations of malice and bad faitmitive damages is reasonable.
Acting on the advice of counsel, however, In 1993, however, the Court iiXO
Production Corp. v. Alliance Resources
Corp.% appeared to retreat from its more
T 20 Guaro & KIRCHER supra note 27 at 69 defini'give Haslip decision i_n a confusing
Citing. W. Pace KEeTon ET’AL., PROSSER& KEETON p|L!I’6_l|I'[y result expressed in four separate
N e o v, Garton. 656 p.2d 737 (Colo Appgpmlgnsf |nT>_i_O, |tdwas argue_zdl tth %t Lhe;h
- - ; - : ward of punitive damages violated bo
%gﬁi)psel%ﬂffoea"e“ V. Olsen, 691 P-2d 123pr0cedural and substantive due process,
34 S—HAR_IIDtloﬁc éIOler:ltE; Supra \?Otl-elinzk?leatczglek ?hUt thr? aV\_/grd u_Itltma]E?Iy \llvas upheld
citing Hami - rough a wide variety of legal reasoning.
F“gg_digg“ﬂgﬁ-f{fg'gﬁ-m 689 (Ind.App. 1985). 1 addition to being confusing;XO of-
36. 509 U.S. 443 (1993). fers little guidance for defense counsel re-

7. Acting on Advice of Counsel
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garding the limits that are to be placed oor successive punitive damages awards. A
punitive damages. According to the Courfederal district court in New Jersey held
punitive damages awards are to be metirat due process considerations prohibit
sured under a “grossly excessive stamhe imposition of multiple or successive
dard.” The Court articulated a similampunitive damage awards against the defen-
stance a year later idonda Motor Co. v. dant for the same course of condgfct.
Oberg?® in which it refused to create aWwhen dealing with a defendant who has
standard for determining the excessivenebsen subjected to multiple punitive dam-
of punitive damages. age awards, defense counsel should plead

The Court’s most recent pronouncemerat violation of the defendant’'s due process
came in 1996 iBMW of North America v. rights as an affirmative defense.

Gore®® The plaintiff sued BMW in Ala- Another constitutional challenge that
bama state court for allegedly selling aan be made is that punitive damages
$41,000 BMW sedan with an undisclosedwards violate the Eighth Amendment’s
retouched paint job. The jury awarded thprohibition against excessive fines. The
plaintiff $4,000 in compensatory damagebd.S. Supreme Court iBrowning-Ferris
and $4 million in punitive damages. Théndustries v. Kelco Disposal Irfé.held
Alabama Supreme Court later reduced th#tat an excessive fine argument was not
award to $2 million because the jury imavailable under the Eighth Amendment
properly multiplied the plaintiffs com- when the suit is between private parties. It
pensatory damages by the number of autbas yet to be determined whether govern-
mobiles sold in all 50 states, not jusinental involvement would produce the
Alabama. same result.

In an opinion authored by Justice Three states (Utah, Florida and Georgia)
Stevens, the U.S. Supreme Court held thiaave recently enacted statutes that allow
the $2 million punitive damages awardhe state to recover a portion of punitive
was grossly excessive and therefore egamages in a range of civil actiofts.
ceeded constitutional limits. According torhese statutes reflect the intent of punitive
the Court, when an award can be categdamages to punish the wrongdoer, rather
rized as “grossly excessive” in relation tehan to compensate an injured party. De-
the state’s interest in punishment and déense counsel working under a statute in
terrence, it enters a “zone of arbitrarinesghich the state shares in or affirmatively
that violates” the due process clause. seeks punitive damages should be wary of

The Court concluded that Alabama expotential abuse and should seek constitu-
ceeded the scope of its legitimate interegbnal protection pursuant to the excessive
based on the application of the followindines clause of the Eighth Amendment.
three “guideposts”: (1) the degree of repre- Yet another argument that can be made
hensibility, (2) the ratio of the punitiveas an affirmative defense is that an award
damages award to the actual harm inflicteaf punitive damages would violate the
on the plaintiff, and (3) the state’s sancseparation of powers doctrine, since the
tions for comparable misconduct. Defense
counsel should carefully review these cri-
teria and, where appropriate, fashion theses; 512 u.s. 415 (1994).
criteria into a constitutional affirmative de- 38. 517 U.S. 559 (1996).

i 'e39. Juzwin v. Amtorg Trading Corp., 705
gense deSIQn?dh to guard the de}tendamF%upp. 1053 (D. N.J. 1989yacated on other
ue process rignts. o grounds,718 F.Supp. 1233 (D. N.J. 1989).
Yet another issue that arises in regard t040. 492 U.S. 257 (19809).

the constitutionality of punitive damages isrrg%a ;agg]%s yecvg?g;ai%?gZeREfmﬁgESi ffgte

what limitations apply in cases in which @995 citing, Fia. Srat. § 768.73; G. Cope § 51-
defendant has been subjected to multiple-5.1(e)(2); Uan Cope § 78-18-1(3).
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court and jury would be usurping the exrate representatives who will explain and
clusive power of the legislature to defingustify the conduct alleged as giving rise to
crimes and establish punishments. In ththe punitive damages claim. In these early
relatively few jurisdictions in which plain- stages, counsel can begin to “circle the
tiffs may recover punitive damages owmorporate wagons.” This involves inform-
contract claims, defense counsel may optg the corporation of the nature of the pu-
to argue that an award of punitive damagedtive damages claim, as well as the seri-
would violate the contract clause of Articleousness of the claim, even if the plaintiff's
1, Section 10, of the U.S. Constitution. Inheory has not yet been delineated in the
addition, counsel may wish to file an affirpleadings. At this point, counsel can begin
mative defense than an award of punitivieuilding a working rapport with corporate
damages would violate the defendant'sfficers who may serve as withesses at the
constitutional right not to be placed twicdrial and who invariably can aid counsel in
in jeopardy for the same conddtt. the investigation of the claim.

Affirmative defenses raising constitu- It is critical at this juncture that defense
tional challenges may not be successful abunsel stress to the corporate defendant
the trial level, but including them in thethe importance of presenting a unified
answer to the complaint will preservdront through to the conclusion of the liti-
them. For that reason alone, defense cougation. In fortifying the unified front, de-
sel is well advised to consider incorporattense counsel must stress to personnel
ing constitutional affirmative defenses ifrom management on down the corporate

the answer. ladder that there will be no passing of the
buck, pointing of fingers at other employ-
INVESTIGATE THE CLAIM ees, or any discussion of the case outside

€ corporate environment.

The defense of a punitive damage@ Finally, counsel should work hand-in-

claim involves a race for the facts. Defen d
counsel should realize that they start th and with corporate management at the

: rliest stages of preparation in order to
race at1 a disadvantage. Not only (_10es ¢ ?eate an impression of corporate harmony
plaintiff's attorney have a substantial lea

in the investigation of the particular event er:/c(ieltso ;(V?r']% dC%T%%Qt?Of]tatg&?gg f;?]rgufgl
that give rise to the claim, but in mos b '

cases the attorney also will be drawing o Iso be sure to discuss with the defendant

: e, . the costs involved in defending the puni-
the experience of the plaintiffs’ bar in. :
similar cases. With this in mind, it cann%\/e damages claim. These may be sub-

ve Stressed cnough tha cefere coungif1, DUl defense dofars are wel spent
must investigate the claim for punitive y 9

damages at the earliest possible stage. punitive damages claims.
_ i B. Building Rapport with Defendant’s
A. Meeting with Defendant and Inter- Emplo;gees PP

viewing Defendant's Employees . .
Defense counsel must ascertain which

While the applicable law is being deteremployees were involved in the incidents
mined, and the pleadings are being put it actions giving rise to the punitive dam-
order, the very first thing that defenseges claim and build a rapport with them.
counsel should do is to meet with corpogor example, in the product liability con-

text, defense counsel should meet the key
EEE— people affiliated with the corporation who
otz e ol L e coube ecpatcere responsible for the research, testing,
fies. United States v. Halper. 490 U . 435, 45d€sign and construction of the product.
(1981). These employees will explain and justify
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how the product was developed and manmaintain the attorney-client privilege, de-
factured; they will be the most importanfense counsel is wise to keep all documen-
witnesses at trial. In addition, they willtation within the control of a specified, de-
provide invaluable assistance in directinfined control group.
the course of future investigation and dis-
covery. DISCOVERY

Once the key employees have been
identified and interviewed, defense coun-
sel should extend the investigation t

former smployees and outsid consultartaiony damages aspecs. A passve ol i
P b iscovery when punitive damages are

product. These potential witnesses, be- . . .
cause of the lack of direct interest, may beOught Is a recipe for disaster.
among the defendant’s most effective wit; . I
nesses. They also are the individuals f% Discovery Addressed to Plaintiff
whom the plaintiffs’ investigators will be Aggressive discovery against the plain-
particularly interested. tiff should commence as soon as possible.
The prosecution of most punitive damSpecific interrogatories should be designed
ages claims proceeds according to one tr elicit information regarding the theory
more proven formulas or themes. One velnd facts in support of the punitive dam-
popular formula with corporate defendantages claim, any documents that would sup-
is for plaintiffs to develop their casesort the claim, and any experts expected to
through the cooperation and contributiotestify. If the answers set forth factual ma-
of disgruntled former employees of the deerial that enables the defense to outline
fendant company. The defense team muste claim, defense counsel is in a position
be on the lookout for “rotten eggs.” to alert the defendant and the defendant’s
Through early investigation and meetwitnesses of the plaintiff's expected theory
ings with the corporate defendant, defensand approach.
counsel can learn the identities of problem In addition, defense counsel should
witnesses before the plaintiff's discovengerve a request for production of docu-
requests are filed. Defense counsel mustents, mindful of the fact that the plain-
then spend time with these potential wittff's attorney may have a complete library
nesses, not only to learn what they knowf defense documents obtained from the
but to encourage their cooperation with theetwork of plaintiffs’ attorneys who
defendant. This step cannot be emphasizkdndle similar cases. This library of docu-
enough, since meetings with these indments will enable the plaintiff's attorney to
viduals will allow counsel to learn morescrutinize whether all relevant documents
about the witnesses they will be workindiave been produced by the defendant in
with during the course of the litigation andesponse to his own request to produce. To
to win those individuals over before theiensure possession of all of a client's docu-
identity must be disclosed during discovments and to blunt any effort by the plain-
ery. tiff to imply guilt on the basis of failure to
Defense counsel should be careful tproduce, defense counsel should request
maintain the attorney-client privilege withthat the plaintiff's counsel produce any and
all these witnesses, to explain the privilegall of the defendant’s documents in the
to the witnesses, and to encourage themptaintiff's possession.
speak freely. Whenever defense counselPlaintiffs’ attorneys often respond to de-
reviews any documents that are uncoveref@nse interrogatories in a general way, in-
the privilege ramifications of the docu-dicating that specific answers cannot be
ments must be considered. To protect apdovided because discovery has not yet

Discovery efforts on the punitive dam-
ges aspect of a case must exceed that nor-
ally devoted to the liability and compen-
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been completed. These typically vague, It cannot be stressed enough how impor-
non-responsive answers should be chabknt it is to respond carefully and methodi-
lenged with motions to compel, motiongally to a request for documents. Defense
for a more definite statement, or othecounsel must review all the relevant docu-
similar motions, in an attempt to make thenents in the defendant’s possession in or-
plaintiff commit to paper the theories order to know all the pertinent information in
which the punitive damages claim rests. the documents and be able to pinpoint
Motions to compel more complete redocuments that may have the potential to
sponses to discovery serve at least twrause problems.
purposes. Every effort should be made to resist
First, even assuming that no discoveryroad discovery requests that seek an all-
was undertaken prior to the filing of thenclusive or exhaustive production of all
lawsuit, the plaintiff's attorney obviouslydocuments in the defendant’s possession.
did not file the lawsuit in a vacuum; theréPossible objections are that the documents
is some theory or theories underlying theontain trade secrets, are protected by the
claim. The plaintiff's attorney should beattorney-client privilege, or are irrelevant.
required to set forth those theories as sodhen required to produce voluminous
as possible. documents, defense counsel should make
A second reason for filing a motion toevery effort to obtain a protective order
compel is to determine whether thdérom the court to prohibit the dissemina-
plaintiff's claim for punitive damages istion of the documents to parties outside the
frivolous. When a complaint has no suplawsuit.
porting facts, having the plaintiff admit as It is of particular importance in a puni-
much educates the judge to the possibilitive damages case for defense counsel to
that the plaintiff has simply embarked on ansure that relevant documents are not de-
fishing expedition. In light of this informa- stroyed or withheld and that production to
tion, some judges will severely limit dis-the plaintiff is complete. The destruction
covery or cause other problems for ther withholding of key documents can de-
plaintiff's attorney*? stroy a defendant at trial. If the jury be-
lieves the defendant has deliberately de-
B. Discovery Addressed to Defendant  stroyed or withheld material documents,

Many successful punitive damages cas«% e likelihood of a very big hit—runaway

are based on incriminating information Wgr?jgn_sigtc;;);ﬂanec:]hp;lrJlgétcljve damages
contained in answers to interrogatories 6t Extreme cgare s%/]ould be exercised to pre-
incriminating documents produced by the . :
nt the inadvertent destruction of poten-

defendant. Defense counsel should Woﬁg

: . lly relevant documents. Defense counsel
closely V.V'th the approprlart;[e cc;]rpor?tg r.?fp'ho)lljld promptly advise the client that
resentatives to ensure that the plainti a
interrogatories are answered as accurate gcuments must not be destroyed after the

. : mmencement of litigation or firsthand
and carefully as possible. Special Car"%nowledge of the claim. As to materials

should be taken so as not to volunteer i Iready disposed of before the beginning
the case, defense counsel must be pre-
ared to demonstrate that the disposal was
ursuant to a pre-established corporate
ocument retention and disposal policy.
Defense counsel should establish the

ol a‘}r?fiﬁsﬁbgret”ﬁr?p'zfr?é”‘er]cgéfgrré’sgggigztfetnhs% defendant’s corporate document retention
Againsf Punitive bamageé Claims (PartfpRr THE system early on and should look for a cat-

Derense18, 20 (Oct. 1987). egorization of documents and retention pe-

formation that has not been specifically re-
guested, and every effort must be made
object to the questions that are vague, a
biguous, overbroad or unduly burdensom
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riods for each category, as well as the In some limited circumstances, evidence
document destruction process and its eonf the defendant’s financial status may
forcement and control procedurés. work to the defendant’s advantage. A dire
Given that the philosophy of punitivefinancial condition implies an inability to
damages is to punish the defendant, tlpay a large punitive damages award. If that
plaintiff's attorney undoubtedly will argueis the situation, the defendant should con-
that the jury is entitled to know the extensider presenting that evidence at trial in or-
of the defendant’s wealth so that it can deler to contend on appeal that the amount
cide what penalty is substantial enough tf punitive damages awarded constitutes
punish the defendant for its bad deeds. Tem undue financial burdeh.
that end, the plaintiff's attorney will use One final thing should be mentioned re-
interrogatories or requests for productiogarding the disclosure of financial infor-
of documents designed to discover thmation. Defense counsel should be very
defendant’s financial worth. careful when the court has allowed discov-
Some states have statutes governing tegy on this issue to make certain that the
scope of discovery in punitive damagedefendant is completely honest in the fi-
cases. For example, in some jurisdictionsancial information provided. If the jury
information regarding a defendant’s assethinks that the defendant has “fudged the
may not be sought until the plaintiff hasiumbers,” nothing good can happen at
made a prima facie showing that the defetrial.*®
dant may be liable for punitive damades.
In others, evidence of a defendant’s finarC. Depositions of Defense Withesses
cial worth is not admissible, even though
the jury is authorized to award punitived
damage$® When possible, defense coun:

sel should take advantage of these statu :/gecrg\t/aetreda e'v“ggili(gﬁ S a;r% ISr?I?IE glraciloesb én
to limit or defeat requests for financial in- y dep y

: overcome, are unlikely to be meaningless,
formation. . ,
g\sually cannot be explained away, and will

The importance of the depositions of the
efendant’s representatives cannot be

Depending on the law of the particula ot become less important with time. In

jurisdiction, defense counsel should resi ddition, conflicts between witnesses that

discovery of financial information either .
by obtaining a protective order on th eem largely irrelevant may be extremely

ground that a prima facie case does n pn|f|cant to the jury.

exist or deferring the discovery until a cas erfs?er tchoeusrfsglzariggf’v:}itﬁ fhsese dn;:‘ilngheatvﬁﬁ-
for punitive damages is proved. At th{

very least, counsel should ask for a prote esses days in advance of their deposition

tive order to put financial information un-
der seal until the appropriate tirfie. 44. Michael A. BrownPreventing Litigation in

Usually plaintiffs can discover only in- Products Liability Cases: Can It Be Doné&?5, in
f i di the defendant orporate Legal Times Conferensepranote 8.
ormation regarding the aetendant's Netl 45 see, e.g.CaL. Cv. Cope § 3295; Rupert v.

worth, not gross earnings. The rationale f@ellers, 368 N.Y.S.2d 904 (App.Div. 4th Dep't
this rule is simple: net worth more accut97%)- .
. ) . 46. See, e.g.Smith v. Colorado Interstate Gas

rately establishes the defendant's true f&o. 794 F.Supp. 1035, 1044 (D. Colo. 1992);
nancial status, and the defendant may ISea?e v. Rhines, h672 P.2d 895) (Alaska 1?83);

indi i owler v. Mantooth, 683 S.W.2d 250, 253 (Ky.
undqu prejudiced by proof of high gros{984); Texas Pub. Util. Corp. v. Edwards, 358
earnings that do not correctly reflect th&, 24'1025 (Ala. 1978).
actual financial condition. Many courts 47. Iéitch,supranote latl6.
i i i i 48. 1d.
limit how far back t.he. f'”?‘”c'a' discovery 49. See, e.g.Motsch v. Pine Roofing Co., 533
may go, often restricting it to two or threey g.24 1 (il.App.1989).

years before the incident being litigatéd.  50. Kitch,supranote 1, at 16.
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testimony. Counsel must go over their ver- Even if the motion is not successful, the
sions of events so that each has a familigsrocess itself may be beneficial. If nothing
ity with the others’ expected testimony aneélse, it forces the plaintiff's attorney to re-
each has some sense of history and pspond and to articulate a cogent theory re-
spective regarding the events that are ajarding the punitive damages claim right
leged to give rise to the claim for punitivebefore trial.

damages. Spending many hours with the

defense witnesses has the added advantage TRYING PUNITIVE

of providing defense counsel with a clear DAMAGES CASES
understanding of how all of the witnesse . .

interrelate with each other. In addition/,i' Pretrial Motions

proper preparation of defense witnessesl. In Limine

probably will highlight testimony that may
cause difficulties during cross—examinatiogae
at trial>*

The motion in limine probably is de-
nse counsel’s very best tool in confining
the scope of inquiry at trial to narrow mat-
ters of relevance. One important aspect of
MOTIO'TIJSI'D:g,\RAES'\lIJTMMARY the motion is to limit all references or evi-
dence of punitive damages at trial until
After discovery has been completed anslich time as the plaintiff makes a prima
the plaintiff has been pinned down to #&acie showing of entitlement to such relief.
certain version of events, defense couns€his motion should include a request that
should consider a motion for summaryhe plaintiff be restricted in the opening
judgment. If the plaintiff's attorney has re-statement from making any reference to or
sisted particularization of the punitiveproviding a full factual discussion of the
damages claim, that may be advantassue of punitive damages. Another issue
geously turned against him. Although irthat should be included a request that
most jurisdictions courts are usually relucany evidence of other misconduct on the
tant to grant summary judgment, they ofpart of the defendant, including evidence
ten are willing to do so on the issue obf other lawsuits, be barred.
punitive damages because such damagedn addition, if the judge usually issues a
traditionally have not been favored by theretrial instruction to the jury regarding
law.52 This is especially true when thepunitive damages, defense counsel should
plaintiff has not articulated a viable theorgonsider filing a motion in liminé there
for recovering punitive damages. Moreis any reasonable basis to ask the judge to
over, trial courts are not blind to the factlelay reference to the punitive damages
that often a plaintiff's compensatory damelaim because of its weakness and the like-
age claim will survive a summary judgdihood that it might be subject to a motion
ment motion, and for that reason they willor a directed verdict
enter partial summary judgment for the de- One of the issues that repeatedly pre-
fense on the issue of punitive damages. sents itself is the plaintiff's attempt to in-
troduce pattern and practice evidence. Un-

51. See generallfor defense witness deposi der this theory, the plaintiff will attempt to

tions, Parnellsupranote 43 at 22. ‘introduce evidence of other claims against
52. Gombos v. Ashe, 322 P.2d 933 (Cal.Appthe defendant that, although not necessar-
1958). ily similar to the claim in the instant case,

53. SeeAlbert H. Parnell, An Aggressive De- Py
fense Against Punitive Damages Claims (Part Il)r,‘evertheless bolsters the plaintiff's case

For THE DeFENSE25 (Nov. 1987). that the defendant is a horrendous entity

54. See generallyJonathan GrossDefending iti i
“Pattern and Practice” Evidence in Punitive Dam-Worthy of punitive damages punlshmé‘ht.

ages Casesb1 Der. Couns J. 403, 405, 406 (July ~Sometimes, in response to specific dis-
1994), for this and the following paragraph. covery requests, plaintiffs will not disclose
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the identity and nature of the other claimslaim would introduce evidence that would
they intend to try to put into evidence atinfairly prejudice the defendant in the
trial. In these cases, defense counspiry’s consideration of the basic liability
should use a motion in limin® exclude and compensatory damages issues.
evidence of other claims as a sanction for

discovery abuse or to force the court to 3. Advantages

establish what the evidence of other activi-
ties can and cannot be used to prove at t@
time of trial.

By filing carefully reasoned and judi-
%lly supported motions in limine, defense
counsel can either narrow the issues at trial
or, at the very least, clarify them and gain
a more thorough understanding of the

Another motion that defense counsgilaintiff's trial strategy. Pretrial motions
should consider is to bifurcate or trifurcatshould be designed to make the plaintiff
the trial. If the court orders the trial bifur-reveal as much as possible about the
cated, the jury first hears evidence on liheory of the claim and the tactics of the
ability and the amount of actual damageattack. An effective pretrial motion strat-
If the jury finds liability exists for punitive egy also may acquaint the defense team
damages, the same jury then hears ewth nuances of the plaintiff's case that ul-
dence relevant only to the amount of puntimately may prove helpful during the trial.
tive damages and makes its findings based
on the evidence presented during botB. Trial Briefs
phases of the bifurcated trRallf the trial
is trifurcated, the jury first decides liabil-
ity, then compensatory damages, and th
punitive damages.

Most courts, but not all, have the powe

to order a bifurcated trial. In fact, at leas " .
13 states now require bifurcation of trial ttorney about punitive damages until the

in which punitive damages are souéht.; i‘iﬁ;sellgéiﬁv'?ﬁgi?ai?ﬁsb;ifg tﬁ(reo'?;:ce?t to
Some of these states require bifurcationa? p g jury.

2. Bifurcate or Trifurcate

If a punitive damages case is tried, a
rial brief should be submitted solely on

e punitive damages aspect. The trial brief
hould outline arguments supporting the
elay of all statements from the plaintiff's

the entire punitive damages claim, inclu uﬁ‘?l)lescjhct))UI(tjhztatlzirmf?‘ égggrléegetﬁ)r::]?ttitr? be
ing liability and amount’ In the majority, y P 9

however, only the amount of punitive
damages is bifurcated. -
The ability to bifurcate the trial is im- 55. Steven G. GoodeDefending Against

portant because it can block harmful evPuDiives21 LlTIGE§9h310(\>/Vigte£§(9t>?s),tkA Cone
dence that may not be admissible on iSSURS 45 1. FARC Oy 42(b); . Rev. Srat. R.

other than punitive damages. It also pra2(b); Ark. Cope AnN. R. 42(b); @Lo. Rev. SraT.

ici i i i i R. 42(b); L. Cope AnN. R. 42(b); D.C. Gpe AnN.
motes efficiency in that if the jury finds for 1-946 (explaining that federal procedural rules

L . 1
the _d_efendant on the liability question, th%&/ern in District of Columbia);pkHo CT. R.
punitive aspects of the case need never IEb); Np. Cope Ann. §34 Aer. R. 42(b); bwa
tried. Cope AnN. R. 186; Kan. StaT. AnN. 8 60-242(b);
The basis of these motions is that o2 c R ALl S &
plaintiff's proof of compensatory damageg2(b); N.D. Gnr. Cope 42(b); Qiio Rev. Cope
does not involve evidence of defendantr?NN- R. 42(b); R.I. Gn. Laws R. 42(b); Enn.

- . oDE ANN. R. 42.02; Wan Cr. R. 42(b); \f. SraT.
aggravated conduct or, just as importankyy. R. 42(b); W. \i. Cope R. 42(b); Wo. SraT.

wealth. When presenting a motion to bifurr. 42(b).

cate, defense counsel should argue to the>?. They are California, Georgia, Kansas, Min-
esota, Missouri, Montana, Nevada, New Jersey,

court th_at trying the punitive damagegxlorth Dakota, Ohio, Tennessee, Texas, Utah and
claim with the compensatory damage®yoming. Goodesupranote 55, at 31.
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arguments and before the court instructgoof. Regardless of the jurisdiction, a ju-
the jury on the issue of punitive damages.ror must be able to follow the court’s in-

structions on the burden of proof. This is
C. Selecting a Jury especially important if the case is in a ju-
risdiction where proof of punitive damages

s ellt ézr:/\'/?lgt'cr)ng]oertapgsth:ét?vegeﬂrs;; O#Q'equires more than a preponderance of the
Y prosp J ’ vidence. Defense counsel must describe

o e e cefense couneel ' 2tthe purpose.of puniive damages o i

ST ' over whether prospective jurors can dis-
fore the voir direcounsel should pay spe-. " ~. :
cial attention to the age, sex, ethnigngwsh between compensatory and puni-

e damages and to determine if they have
background, dress and demeanor of ea ﬁy preconceived opinions that the plain-
|nd|v!dual. An effort should b_e mgde to de-.ff is entitled to be compensated

termine what the prospective jurors arg One other consideration shou'ld be kept
reading and what they are doing with the,!

. . - h mind especially in a products liability
time while they are waiting. Personal cha ction. Defense counsel should make a list

acteristics and interests that make prospe “the products made by the defendant that

tive jurors appealing to defense cquns%i ht have been used by the jurors. The
make them good candidates for the Jury_a(‘r:]nes of each of the pr)c/)ductsJ shOLiId be

or at least the kinds of individuals oris7 - : S
ad to the jury during voir dirgnd they
whom defense counsel should focus on ould be queéstioned about their use of

voir direbegins®® ;
Defense counsel should describe the d lese products. Jurors who provide favor-

fendant to the prospective jurors in such b:‘Zn((:j%rR':'nse?)trsoc?chsnpsrr?gﬁll(c)jnts)eatt):rugtetgg
manner that they will not see the defenda ‘fr inclusion on the jury?

as a callous institution and that it acted aséj Over the years, numerous studies have

responsible corporation or individua . -
would have in similar circumstances. Sp een performed regarding the types of in

cial attention should be paid to Olesensiti?_lwduals who are inclined and disinclined

ing some of the punitive damages issuq$ BTk B HRRENRE STUTCCH ST
that the plaintiff will raise during trial, in- 9 ’

cluding the extent of the injuries, disabili+cco9NIze the types of persons to keep off

ties, and the claimed amount of loss. theeei]uré/uln 2 sﬁggltlt\r/\?;\td?nrgﬂ/gigj aT:lsv(\a/hcl;[ g?:
Defense counsel should present th 99

defendant’s theory of the case beginnin| epressed and underemployed are more

; s ely to award punitive damages.
with voir dire The defense theory, to the Some studies suggest that people who

gﬁggtrtgfitré?]igs L:g[ \évglhpfr:rglﬁéggogwd":_ ve suffered significant personal losses,
ch as the death of love ones, job disap-

vaér:?:u support the defendant’s version cbointments, divorces or similar situations,
One of the key issues that should be agg?ngzgfullgr:%;lﬂ%idcgﬁezvg?;dsg%né“gg 4-
dressed during voir dirés the burden of ies place people who lack a set of values or
who are strongly liberal in their social and
58. See generallySteven A.Cozen & Joann political beliefs in the category of persons
(S:ellechc Plcklng a Ju%IQB?qunl{lggs;D?mfi%,eswho are inclined to award punitive dam-
ase,FoR THE DEFENSE - an. , Tor 1S H
and the following three paragraphs. ages. Interestingly enough, some also sug-
59. Parnel(Part Il), supranote 53, a6. gest that women are slightly more likely

60. Walker & Keller,supranote 2, at 31; Debra than men to award punitive damages.
Cassens MossPunitive-Damages Jurors: Study : ; ;
Suggests Selectirgepressed Peopl&.B.A. J. 18 In order to impanel a defense jury in a

(Sept. 1988). punitive damages case, defense counsel
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should look for people who have had proldefect at the time of manufacture.

lems in their lives and have overcome e The defendant knew of some danger
them on their own. Ideal jurors may eveassociated with the use of its product, and
express some hesitancy about levying pthrough investigation, research and testing,
nitive damages on a defendant who eithér determined certain safety precautions
acted reasonably under the circumstancdsat were adequately explained to the
or merely made a mistake. Some commenplaintiff or the user on the label.

tators have suggested that conservative,e The defendant complied with all state
well-educated, intelligent or financiallyand federal regulations in the manufacture
well-off persons are less likely to part witrand distribution of the product.

the defendant’s monéy. e The activities of the manufacturer
were reasonable and all that one would ex-
D. Opening Statement pect based on the knowledge available.

e To the extent that there have been

, . : Sther injuries associated with the use of
is the most important part of any trial. Th imilar products, the manufacturer's prod-

jurors are receptive to new information an . :
they are eager to learn the defense po |Ct was somehow different, or the way in

tion. They want to know if the plaintiff's Which the product was used was different.
allegations are true and if the defendant is
really as bad as the plaintiff's attorney has
led them to believe in the plaintiff's open- Keeping in mind that the plaintiff will

ing statement. They want defense counsstek not only compensation but also pun-
to tell them where the plaintiff is wrong.ishment of the defendant, defense counsel
The jurors must be provided with shortinust have as a primary goal to personalize
concise, and believable explanations suphe corporate defendant—that the “corpo-
porting the contention that punitive damration” is a composition of individual

Without a doubt, the opening stateme

2. Personalize Corporate Defendants

ages are inappropriate in this cése. people who would be affected by an award
of punitive damages against the corpora-
E. Presenting Evidence tion. As a legal entity, the corporation is

incapable of suffering, but an award of pu-

nitive damages hurts the employees who
Defense counsel must make a special éfepend on the corporation for their liveli-

fort to elicit testimony designed to bolstehood, as well as stockholders, suppliers,

the defendant’s theory of the case and tharities, and often entire communities that

put into play the theory originally formu-rely on the defendant’s continued heétth.

lated when the complaint was filed. Sev-

eral theories have proven successful in 3. Choose Good Corporate

resisting punitive damages claims, particu- Representatives

larly in products liability action® They One way to personalize the corporate

are: ;
: defendant and favorably affect the jury’s

e There is not really a danger or a de: : C i 7
fect in the product itself. evaluation of the corporation’s integrity is

e The injury was caused by the pIainEo present knowledgeable and appealing

tiff's assumption of the risk or misuse of
the product. -
61. Cozen & Sellecksupranote 58, afl6-17.
® _Even after the course of conduct was g’ Parnel(Part Il), supranote 53, at 27-28.
set in motion, the plaintiff's personal ac- 63. Alan F. HermanPamages: Practical Tips
tion could have prevented the occurrenceQ? the Trial of the [ssue of Punitive Damage®!
e The manufacturer did not know—andggp c° S°mnar Coursebook, Py (Marc

could not have known—of the hazard or 64. Goodesupranote 55at 32.

1. Theory of the Defense
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corporate representatives throughout thidefendant’s conduct in light of circum-
course of the trial. “Humanizing” the cor-stances as they existed at the relevant time.
poration should start during voir dire Especially in products liability cases, it is
when beside defense counsel there sits timeportant to show whether there were
defendant’s most appealing representatiy@ior complaints or accidents, and if so,
and who appears to be the very personifivhether and when the defendant learned of
cation of good faith, sincerity, professionthem. If counsel can show that the defen-
alism, honesty and credibilify. dant has a clean record—no citations, no
The corporate representatives must hafiees, no lawsuits, no licenses suspended
sufficient stature within the corporation tar revoked—then counsel can argue that
signal the defendant’'s concern with théhe defendant satisfied society’s recog-
case. Defense witnesses must be selecteded standards of conduct and should not
carefully based not only on what theye punished with punitive damagd®s.
know, but on how they will reflect the
defendant’s interest and integrity. 5. Portray Defendant as Honest and
In a products liability action, the Forthright
manufacturer’s top-level manager must be |t s of paramount importance to per-

called to testify and to show concern fogyade the jury that the defendant is making
the plaintiff and for the product. That pery fy|l and frank disclosure. The slightest
son must have some familiarity with theyint of deception or cover-up can be fatal.
product, be able to describe it and to di$yefense counsel should exude the attitude
cuss the concerns that management has fRkt the more the jury knows, the better the
over-all safety, its image, and the congutcome will be for the defense. Defense
sumer. This person has to be an amenabjfitnesses should be adequately prepared
quick-witted individual who can project anyefore trial to ensure that they will not ap-
image of trust to the jury and the court, gSear evasive or defensive. If they and de-
well as being fully prepared about all astense counsel appear less than forthright,
pects of the litigation. the jury will assume that the defendant’s

If the litigation involves the adequacy ofourse of conduct was undertaken with the
a warning label, the designer of the labelame |evel of integrity.

or the official with the responsibility for

ensuring that the label was properly drawn 6. Point to Culpable Conduct of
must testify. The designer of the label can  pjaintiff and Others

tell why the label was prepared as it was
how the language was phosen, and. wh ould shift the jury’s attention from the
safety factors were considered. Nothlng Befendant's conduct to the conduct of the
worse than to have a challenge against t ?aintiff or others. All of the plaintiff's be-
label without any real person stepping u '

L avior, including personal habits, domestic
;‘togethe defendant to take responsibility fo isputes, exaggerations, malingering and

other types of behavior, must be thor-
oughly described to the jury. If the
plaintiff's actions, as viewed against the
jurors’ reasonable expectations, suggest
Defense counsel must affirmativelythat the injury was the plaintiff's own
demonstrate the reasonableness of tFault, the defense must be ready to assert
the theories of contributory negligence or
assumption of the ris®. Although com-

’’To the extent possible, the defense

4. Emphasize Reasonableness of
Defendant’'s Conduct

gg: ggfﬁgé‘, ;f'l'le)f'seu“pﬁ;%‘t’tee;’gé 2%10?- parative negligence, misuse, or assumption
67. Goodesupranote 55at 32. of the risk may not bar an award of puni-

68. Parnell Part 1), supranote 53 at 28. tive damages as a matter of law, most ju-
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ries will sense something fundamentallgel should avoid presenting the jury with
unfair in punishing a defendant for an inthe perception of indifference.
jury that would not have occurred but for
the plaintiff’s own negligence or misuse of 8. Introduce Evidence of Subsequent
the product. Remedial Measures

The defense should not lose sight of one
of the primary advantages for focusing o
the plaintiff's behavior or the behavior o

Careful consideration should be given as
o0 whether the client will favor or oppose
. : he introduction of post-accident remedial
another party, including a co-defendan *hanges. They may serve as indications of

Evidence of the plaintiff's fault, or another orporate concern for safety and support

party’s fault, may serve as an effectiv "
counter-balance to an allegation of outr%e argument that no punitive damages are

: equired, because the problem has been
eous behavior on the part of the defen- : .
gant. If defense counse? can plant in t medied voluntarily by the defendant. If,

jury’s mind the notion that the defendant i owever, SUCT ahstrlaategy IS Ichosen,_dde-
not the only party at fault, the threat of ense counsel should strongly consider

o , moving to bifurcate the punitive damages
83223’6 damages award will be greatly "€laim in order to avoid the possibility of an

Defense counsel also should remembEém'SS'on of liability as to the compensa-

that although some experts suggest that t y damages claim.
jury must be continually reminded of the
plaintiff's fault and greed and the high bur-
den of establishing entitlement to punitive In explaining the defendant’s conduct, a
damages, such a frontal attack on thaear distinction must be made between
plaintiff may backfire. A caveat worth re-apology and justification. Apologies dur-
membering is the importance of beingng trial offer too little too late. To avoid
subtle. Juries are rarely amenable to defepunitive damages, what must be presented
dants who try to excuse their behavioat trial is a clear explanation of the deci-
solely by attacking others. sions and conduct of the defendant that
demonstrate that the conduct, although
7. Show Compliance with Applicable perhaps faulty, is not deserving of punish-
Federal and State Standards ment. If the jury does not receive a clear
nd logical explanation for the events that
d to the manufacturer of an allegedly de-
ctive product or the provision of an al-

9. Justify, Don't Apologize

Even in jurisdictions that do not have ?
presumption under which a defendant w

complied with applicable state and feder ) N
stangards has apgomplete defense to pu gedly substandard service, it will assume

tive damages, compliance still should b & worst—hat the defendant placed self-

emphasized. The jury should be made y%r}btuswf]_etss co(rj]cetrns over concerns for the
understand the defendant’s concern for th& ¢ O' !t Product or service.

safety of the product, service or other in-
strumentality that allegedly caused the
damages.

The jury also should be reminded of the During the defendant's case, the jury
manufacturer’'s attempt to build safety intanust be reminded of the practical effects
its products by observing specific designf a substantial award of punitive dam-
criteria. Even if the jury finds that the cri-ages. Plaintiffs will highlight the defen-
teria were inadequate, the defendant@ant's total assets and net worth, while
demonstrated concern for the quality of itprofits and operating margins of most cor-
product or service may preclude an awaibrations reflect much smaller values. If
of punitive damages. Again, defense coumunitive damages are to serve a curative

10. Educate the Jury on Punitive
Damages
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function, the cure should not Kill the paH. Instructions and Closing Argument
tient. Moreover, the amount of punishment Jury instructions and closing argument

fr? eo %Igrrgegugggnﬁfragr?i?i% rgz ;ﬁ'gnzglﬁ at fer defense counsel a final opportunity to
TP 9 ucate the jury on the very limited legal

been awarded against the defendant g ¢ e imposition of punitive dam-

e product o saie. deense counsge; Counel shoud empnasize a e
should carefully _consider Whether to_t_)rin he conduct warranting punitive damages
et fat o e furys tlenlon 1 "% precise legal concepts. Those terms—
award “_reckless," “malice,” etp.—should b.e de-
' fined and contrasted with mere negligence.

, : The jury must understand that punitive
F. Directed Verdict damages are an extraordinary remedy

After the close of the plaintiff's case-in-awarded only for truly outrageous conduct.
chief, defense counsel should move for a Defense counsel should use closing ar-
directed verdict on the punitive damagegument as the last opportunity to present
claim. This is the last chance to keep thithe defendant’s theory of the case. Counsel
issue away from the jury. Depending omust be fair and reasonable and should
the jurisdiction’s standard of proof, demake every effort not to overreach. If a
fense counsel may have an increasingpunitive damages award is probable, an
good chance of winning such a motiomoutright denial of fault most likely will
Where, for example, the plaintiff mustprove to be counter-productive. In that
show by clear and convincing evidencease and in order to avoid an excessively
that the defendant acted with malice or etarge punitive damages verdict, counsel
gaged in wanton, gross or outrageous coshould consider providing the jury with
duct, trial judges often are receptive to gpecific guidance as to the amount of puni-
motion for a directed verdict if the plaintifftive damages that should be awarded if
has failed to bring out truly damaging evithey are inclined to do so. That may well
dence that would meet a heightened buserve as a way to reign in a potential run-
den of proof. away punitive damages verdict.

G. Preserving the Record AFTER THE VERDICT

In the event that defense counsel’'s mo- If punitive damages are awarded, de-
tion for a directed verdict is denied, andense counsel should undertake further ef-
the jury is charged with addressing the iderts. One study cited by the U.S. Supreme
sue of punitive damages, defense coungeburt inHonda Motor Co. v. Oberfpund
must make a concerted effort, before thiat “over half of punitive damages awards
return of the verdict, to preserve all erroraiere appealed, and that more than half of
in connection with the punitive damagethose appealed resulted in reductions or re-
issues. Counsel must make sure that (1) a#trsals of the punitive damagés.”
appropriate objections have been stated
with sufficient particularity for the record;A. Judgment Notwithstanding Verdict
(2) that all necessary offers of proof have

. o If the jury opts for punitive damages,
Eggﬂ S:ggg}lig?fe(?gdt?ritoae%dzﬁzlgIts ha\(]eefense counsel should request that the

trial court enter judgment notwithstanding
the verdict on the punitive damages claim
based on the insufficiency of the evidence
- presented at trial. This motion may have

69. 512 U.S. 415 (1994). significant potential where the standard of
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proof exceeds the preponderance of tliefendant, and the risk of incurring a

evidence standard. Moreover, the trisdubstantial verdict is ever present. Before
court may be more sympathetic to defensesponding to discovery, defense counsel
arguments once it knows that the plaintifShould aggressively seek out the facts and
will be fairly compensated for actual damformulate a precise defense strategy. Dur-

ages. ing the proceedings, counsel should pur-
sue the issue, continually challenging the
B. Remittitur basis of the claim and seeking to limit its

: . , cope.

Even if the_ _trlal court be!leves that ar_"l5 At trial, the jury’s attention should be
award of punitive damages is warranted i irected to the plaintiff's conduct. The de-
some amount, defense counsel may arg P '

successfully for remittitur based on the u o de?(ntlacir?(rert)jo;ac‘;[lc%r:alstecl)wr\:vi(t?r?iadilgthsils?tcz) T_:d
reasonable amount of the punitive da P y

ages. Remittiturs have been granted r al context, without apology. What the

cently to reduce punitive damages awar ry seegs _il_sha Iogi_(ﬁsllfexplanatipn fﬁr What
ccurred. They will forgive mistakes in
to reasonable levels. Counsel should ta . ,
: dgment, but they will not forgive—or
care to preserve arguments regarding rg- Lo . s
o orget—evasiveness, dishonesty or disin-
mittitur for purposes of appeal, as error .
with respect to punitive damages are ofte rest by defense witnesses or counsel.

L Defense counsel must clearly explain
the focus of review in the appellate courts,, purpose and legal limits of the punitive

damages remedy and demonstrate why pu-
CONCLUSION nitive damages should not be awarded. To
Defending a punitive damages claim reignore the punitive damages issue, or to
quires particular care and preparation sindail to draw out the particulars of the
most of the evidence used to prove th#efendant’'s conduct and the applicable
claim is initially under the control of thelaw, is to court disaster.




