ELDRED v. ASHCROFT: JUusT ANOTHER MICKEY MOUSE COPYRIGHT CASE?

By Davip ArpLEcATE, EsQ.*

Currently on the Supreme Court’s docket 1s the case
of Eldred v. Ashcroft, which challenges the constitutionality of
the 1998 Sonny Bono Copyright Term Extension Act ! (“the
CTEA”). In brief, the CTEA extends the duration of existing
U.S. copyrights by twenty years, to a maximum length of the
author’s life plus seventy years for works created after January
1, 1978; to 95 years from publication or 120 years from creation
in the case of anonymous works, pseudonymous works, and
works made for hire created after 1978; and to a maximum 95
years total for works created before 1978.

Plaintiffs in Eldred contend that this Congressional
extension of copyright terms, the eleventh in forty years, vio-
lates the Copyright Clause of the U.S. Constitution in at least
three particulars and the First Amendment in at least two. (In
the lower courts, plaintiffs have also contended that the CTEA
violates the “public trust” doctrine.) The government main-
tains, on the other hand, that the copyright extension provi-
sions of the CTEA represent a proper exercise of Congres-
sional power, consistent with the Constitution and applicable
legislative and judicial precedent.

Constitutional basis for copyright

To those of us who grew up with the cartoons of Walt
Disney or those who write for a living, it may seem something
akin to natural law that creators should have exclusive rights to
their creations. Royalties, after all, are the fruits of an author’s
labors, and why should anyone else but Disney make money
from the works of Mickey Mouse? If you build a business or a
home, then it’s yours until you sell it (or lose it through neglect
or failure to pay your taxes); why shouldn’t the same be true for
creators of stories, songs, or characters? On the other hand, if
you invent and patent the electric light bulb, then you lose
exclusive rights to it once your patent expires. And, like pat-
ents, copyrights in the United States are creatures of statute,
pursuant to a Constitutional grant of limited authority.

Article I, Section 8, clause 8, of the U. S. Constitution
empowers Congress in pertinent part “[t]o promote the Progress
of Science and useful Arts, by securing for limited Times to
Authors . . . the exclusive Right to their respective Writings . . .
The historical underpinning of this provision is England’s
Statute of Anne, enacted in 1710 to limit the previously per-
petual rights of publishers of printed works (authors by com-
mon law had no rights). Out of concern that American publish-
ers might otherwise obtain the same kind of monopoly previ-
ously known in England, the framers of the U. S. Constitution
created a Copyright Clause to “prevent the formation of op-
pressive monopolies,” by giving authors the exclusive right
to their respective writings only for “limited Times.”

Congressional implementation

The history of Congressional action to implement the
Copyright Clause has nonetheless included repeated exten-
sions of the “limited Times” for which U.S. copyrights subsist.
In 1790, just a year after the Constitution’s ratification, Con-
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gress determined that the appropriate “limited Time” for copy-
right protection should be 14 years, subject to renewal for an-
other 14 years.* In 1831, Congress extended the initial term of
U.S. copyrights to 28 years, still renewable for only 14, for a
total of 42 years®. But in 1909, Congress extended the renewal
term to 28 years as well, for amaximum total of 56 years of U.S.
copyright protection.®

For new material created in 1909, even a renewed copy-
right would have expired by the end of 1965. Between 1962 and
1974, however, Congress incrementally increased subsisting
copyright terms nearly annually, reaching a maximum term of 70
years in [974.7 In 1976, to conform more closely with interna-
tional norms under the Berne Convention, Congress then com-
pletely changed the methodology for computing copyright
terms.® The 1976 revision increased the term of U. S. copyright
for works created on or after January 1, 1978 (its effective date),
to the life of individual authors plus 50 years, or in the case of
nonidentifiable authors or works made for hire, to the earlier of
75 years from the year of publication or 100 years from the year
of creation.” For works created before 1978, Congress extended
the renewal term from 28 to 47 years, thus allowing 75 years of
total protection from the time the copyright was “secured.”"”

The CTEA

In passing the CTEA in 1998, Congress extended the
terms of U. S. copyrights by yet another twenty years. Because
of the pre- and post-1978 dichotomy of the 1976 Actin view of
the 1909 Act, the mechanics are slightly complicated."” In es-
sence, however, the CTEA increased copyright terms as fol-
lows: (1) for works created in or after 1978, to which an indi-
vidual or individuals hold the copyright, to the life of the last
surviving author plus 70 years;'* (2) for anonymous works,
pseudonymous works, and works made for hire created in or
after 1978, to the earlier of 95 years from publication or 120 years
from creation;"? (3) for works created before 1978 and still in
their first term on January 1, 1978, to an initial term of 28 years
plus arenewal term of 67 years, for a maximum of 95 years;* (4)
for works created before 1978 and already in their renewal term
on January 1, 1978, to a fixed term of 95 years.'*

In the sense that it extends the terms of subsisting
copyrights as well, the CTEA applies both prospectively and
retroactively.

History of the Eldred litigation
Eldred’s complaint
In 1999, Eric Eldred, a “noncommercial publisher of

‘existing works and a creator of new derivative ones,”® and

others'” brought suit in United States District Court for the
District of Columbia, claiming that the CTEA was unconstitu-
tional on a number of grounds.”® In brief, Eldred asserted that
the CTEA violates the Copyright Clause of the Constitution
itself} that it is inconsistent with the First Amendment; and that
it violates the “public trust” doctrine, which holds in part that a
principal purpose of government is to promote the interests of
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the general public rather than to redistribute public goods
from broad public uses to restricted private benefit.!”
Judgment on the pleadings against Eldred

After Eldred amended the complaint twice, in part to
add new plaintiffs, the government moved for judgment on
the pleadings, and Eldred cross-moved for summary judg-
ment. On October 28, 1999, Judge June Green of the District
of Columbia denied Eldred’s motion and granted judgment
on the pleadings for the government.

In a brief opinion, Judge Green rejected each of
Eldred’s arguments, ruling (1) that the First Amendment gives
no right to use the copyrighted works of others; (2) that the
“limited Times” provision of the Copyright Clause is subject
to the discretion of Congress; and (3) that the public trust
doctrine applies only to the context in which it originally
arose, that of navigable waters. Accordingly, Judge Green
found the CTEA constitutional, denied Eldred’s motion for
summary judgment, and granted judgment on the pleadings
to the government.

The D. C. Circuit affirms

Eldred then appealed to the D. C. Circuit, joined by
L. Ray Patterson, Laura N. Gasaway, Marcia Hamilton, Ed-
ward Walterscheid, and the Eagle Forum Education and Le-
gal Defense Fund as amici curiae. Weighing in as amici on
behalf of the government were the Sherwood Anderson Lit-
erary Estate Trust; The Sherwood Anderson Foundation;
the American Society of Composers, Authors, and Publish-
ers; AmSong, Inc.; the Association of American Publishers,
Inc.; Broadcast Music, Inc.; the Motion Picture Association
of America, Inc.; the National Music Publishers Associa-
tion, Inc.; the Recording Industry Association of America,
Inc.; and The Songwriters Guild of America.

Eldred and amici argued before the Court of Ap-
peals that the CTEA is unconstitutional for three main rea-
sons. First, they argued, it fails the intermediate scrutiny
test required to protect freedom of expression under the
First Amendment. Second, they argued, the retroactive term
extension violates the originality requirement of copyright
by granting new monopolies to what are by then “unorigi-
nal” works. Third, they argued, the CTEA violates both the
preamble and the “limited Times” requirement of the Copy-
right Clause because retroactive extensions do not promote
the creation of new works and because a perpetual increase
in terms is by definition not “limited.”

Judge Ginsburg’s majority opinion

In a 2-1 decision by Judge Ginsburg, with Judge
Sentelle dissenting, the D. C. Circuit upheld the District Court
inits entirety.” Relying on the Supreme Court’s decision in
Huarper & Row v. Nation Enterprises, 471 U.S. 539, 560 (1985),
and its own decision in United Video, Inc. v. FCC, 890 F.2d
1173 (Fed. Cir. 1989),”' the D.C. Circuit held, first, that plain-
tiffs lack any First Amendment right to exploit the copy-
righted works of others.

Second, the Court of Appeals held that the original-
ity requirement for copyright explained in Feist Publica-
tions v. Rural Telephone Service Co., 499 U.S. 340, 345 (1991)
(holding that telephone directory listings compiled in white
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pages directories are uncopyrightable facts), applies only to
the initial eligibility of subject matter for copyright, rather
than more broadly to congressional authority over that sub-
ject matter. Thus, if a work is sufficiently “original” to merit
copyright protection in the first place, then it remains “origi-
nal” for purposes of renewal, even though in retrospect it is
no longer “original” in a literal sense.

Finally, the D. C. Circuit rejected Eldred’s argument
that the introductory language of the Copyright Clause —
“to promote the Progress of Science and useful Arts” —
constitutes a limit on congressional power. The Court of
Appeals therefore affirmed the CTEA as a rational exercise of
what Eldred has characterized as nearly unlimited congres-
sional authority to define the terms of copyright.

Judge Sentelle’s dissent

In dissent, Judge Sentelle agreed with Eldred that
the CTEA exceeds the Constitutional authority of Congress.
Urging that the court adopt the rationale of the Supreme
Court’s recent Commerce Clause decision in Unifed States v.
Lopez, 514 U.S. 549, 556-7 (1995), which held that Congres-
sional power under the Commerce Clause is subject to “outer
limits,” Judge Sentelle emphasized his understanding of the
limited nature of the Copyright Clause as “not an open grant
of power to secure exclusive rights” but rather “a grant of
power to promote progress’™; “not an elastic and open-ended
use of that means, but only a securing for limited times.””
According to Judge Sentelle, the CTEA exceeds the outer
limits of Congressional authority under the Copyright Clause
because there is “no apparent substantive distinction be-
tween permanent protection and permanently available au-
thority to extend originally limited protection.”® Therefore,
said Judge Sentelle, the retroactive term extensions of the
CTEA exceed the enumerated powers of Congress and are
not Constitutional.

Petition for Certiorari

Following denial of rehearing and denial of rehear-
ing en banc, from which two judges (Sentelle and Tatel) dis-
sented, Eldred petitioned the U. S. Supreme Court for certio-
rari on October 11, 2001. Numerous copyright law profes-
sors,™ constitutional law professors,” library associations,?
and others?” supported the petition as amici curiae.

On February 19, 2002, the U. S. Supreme Court
granted certiorari. Briefing for petitioner is now complete,
supported in whole or in part by numerous amici.?

Issues Raised Before the Supreme Court
Eldred’s Brief

Eldred’s brief before the Supreme Court makes three
main arguments. First, Eldred argues that the CTEA’s blan-
ket retroactive extension of existing copyrights violates both
the purpose (“to promote the Progress of Science and the
useful Arts”) and the means (“by securing for limited Times
to Authors and Inventors the exclusive Right to their respec-
tive writings and Discoveries”) set forth in the Copyright
Clause. Second, Eldred argues that both the CTEA’s blanket
retroactive and its prospective extensions of copyrights vio-
late the First Amendment. Third, Eldred argues that the pro-
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spective and retroactive extensions of the CTEA are
inseverable, so that the Court should invalidate the CTEA in
its entirety.
Constitutionally - Copyright Clause

With respect to the language of the Copyright
Clause itself, Eldred argues that retroactively extended copy-
right terms are not “limited,” that they do not promote the
progress of science, and that they violate the explicit quid
pro quo of the Copyright Clause: that an author produce a
“writing” in exchange for an “exclusive right” for a “limited
time,” all as confirmed by the clause’s historical context. In
addition, Eldred argues, the CTEA’s retroactive aspect vio-
lates the “originality” requirement of Feist, because a previ-
ously existing copyrighted work is no longer “original” at
the time its term is extended.
Constitutionally - First Amendment

With respect to freedom of speech, Eldred argues that
the Court of Appeals erred in finding that Harper & Row is an
“insuperable bar” to First Amendment scrutiny of the CTEA.
To the contrary, Eldred argues, the CTEA should be seen in-
stead as content-neutral regulation of speech subject to the
intermediate scrutiny standard of Turner Broadcasting Sys-
tems, Inc., v. Federal Communications Commission, 512 U.S.
622 (1994)and 520 U.S. 180(1997). Eldred argues that the CTEAs
retroactive extension provisions do not satisty Tarner because
they do not advance an important governmental interest and
because they burden substantially more speech than neces-
sary. At the very least, Eldred argues, the Court should reverse
and remand the case for an evidentiary hearing on this issue.
Constitutionality - Inseverability

Finally, with respect to severability, Eldred argues
that although the CTEA purports to be silent on the issue,
the relevant portion of the statute that applies prospectively
to “works created on or after January 1, 1978”% is also the
section that applies retroactively, without distinguishing be-
tween works created on, before, or after the CTEA’s effec-
tive date. Likewise, the relevant section of the Copyright
Act amended by the CTEA suffers from the same fatal flaw;
it contains no words that can limit the CTEA’s application to
works created on or after its effective date.” Because in-
serting such words in the statute now is a legislative, not a
judicial function, Eldred argues, the Court can not save the
CTEA by inserting those words itself, but must instead find
the CTEA unconstitutional in its entirety.
Amicus Briefs

The amicus briefs in Eldred are well-coordinated, each
dealing primarily with issues particular to that amicus.®' The
primary arguments of Eldred’s amici are set forth below.

The College Arts Association, et al., whose members
“use, preserve, study, teach, publicly display, publicly perform
and create derivative works from works affected by” the CTEA*,
argue first that the CTEA's retroactive term extension severely
inhibits a wide range of expression in ways that Congress failed
to consider and that are not sufficiently protected by “fair use,”
thereby resulting in extensive self-censorship in violation of
the First Amendment. Second, they argue, these harms are
unjustified under the intermediate scrutiny standard of
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Turner, which collectively established the analytic frame-
work under which cable providers must carry the signals of
“free” broadcast television stations and networks.

Constitutional law and First Amendment scholars Jack
M. Balkin, er al., argue that copyright law, like all laws, is sub-
ject to First Amendment scrutiny; that the categorical exclu-
sion of copyright law from First Amendment scrutiny proposed
by the Court of Appeals misconstrues Harper & Row; and that
the CTEA is not likely to survive the close First Amendment
scrutiny that it deserves.

In turn, the Eagle Forum Educational & Legal Defense
Fund and the Association of American Physicians and Sur-
geons, Inc. argue that the Copyright Clause expressly limits
Congressional power concerning government-conferred mo-
nopolies, that the CTEA is not “categorically immune” from
First Amendment challenge, and that alleged harmonization
with foreign law is neither a legitimate Constitutional basis nor
a factual one.?

For their part, seventeen economists weigh in by ar-
guing that it is highly unlikely that the economic benefits from
the CTEA’s copyright extension will outweigh its costs. This is
so, they argue, because the CTEA provides at most a very
small benefit to innovation and at the same time increases the
social cost of monopoly.™ In addition, they argue that the
CTEA reduces innovation by restricting the production of new
creative works that make use of existing materials.

The Free Software Foundation hews more closely
to the arguments of Eldred, arguing that the Framers in-
tended copyrights to be strictly limited in time, that this
historical policy is absolutely essential to reconciling the
Constitution’s twin values of copyright monopoly and free
expression, and that the particular dangers of abuse and
corruption justify strict Constitutional scrutiny when the
term of statutory monopolies is extended.

Film restorer Hal Roach Studios and its chairman,
Michael Agee, argue from their perspective that the CTEA ac-
tually impedes public access to America’s film heritage and
hurts film preservation, restoration, and digitization by reduc-
ing the incentives to preservationists and by limiting public
access to films. They further argue that it impedes access to
“orphan” works (documentaries, newsreels, independent pro-
ductions, and the like, which constitute the majority of films);
that it fails effectively to spur restoration or digitization of the
remaining minority of films; and that it effectively undermines
the deposit requirements of the Copyright Act with respect to
motion picture works (because the volatile cellular nitrate
base used on most pre-1950 films will cause their self-de-
struction or decomposition before they pass into the newly-
extended public domain).

Intel Corporation, in only partial support of Eldred,
“offers no view on the appropriateness of the specific copy-
right term extension” at issue, but instead argues that the
Supreme Court should use the case to provide guidance on
how far Congress can incrementally extend of the Copyright
Act, which, if unchecked, will at some point undermine the
delicate balance between copyright protection and the pres-
ervation of public domain contemplated by the Framers.*
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Amici intellectual property law professors weigh in
by essentially reiterating Eldred’s arguments. The Internet
Archive and other digital and on-line archives emphasize the
historical importance of the public domain to the development
of intellectual property, the effect of the CTEA in preventing
works from entering the public domain, and the important role
of digital archives in reinvigorating the public domain that the
CTEA will ultimately impede.

Amici library associations support the Copyright
Clause arguments of Eldred and emphasize the substantial bur-
den that the CTEA places on efforts to preserve works, to make
them available to the public, and to use them to create new
works, while at the same time it diminishes the purported ben-
efits for preservation of, and access to, works.

The National Writers Union, ef al., argue that the
“CTEA violates the Constitution by failing to promote the
progress of science and useful arts.”® In particular, they argue
that Congress failed in its obligation fully to consider the CTEA’s
effects with respect to European Union harmonization, its pur-
ported benefit to authors, its impact on film preservation, its
incentives and disincentives for individual creators, and its
effects on the economics of corporate cultural production.

Tyler Oclioa and other scholars of the history and
development of copyright and patent law in England and the
U.S. take a strictly historical approach, providing “a summary
of their understanding of that history and development” from
the 1500’s antecedents of England’s 1624 Statute of Monopo-
lies through and including the 1834 case of Wheaton v. Pe-
ters,” in an effort to aid the Supreme Court in its consideration
of the case.®

Law professor Malla Pollack of the Northern Illinois
University College of Law, “an expert in the history of . . . the
Copyright and Patent Clause, . . . hopes to bring to the Court’s
attention information not clearly presented by any other brief.”™
In a succinct argument, he argues that both textual choices and
the Framers’ fear of the twin evils of monopoly and corruption
support a narrow construction of the Copyright Clause, and
that the Supreme Court’s “usual reticence on constitutional
issues” is therefore unsuitable in this case.

Finally, the Progressive Intellectual Property Law
Association and the Union for the Public Domain, in partial
support of Eldred, argue that the only portion of the CTEA that
demands review is its retroactive term extension. They further
argue that without retroactive term extension, Congress would
have shown no interest in copyright term extension at all and
that the retroactive and prospective term extension aspects of’
the CTEA are inseverable. They therefore urge the Supreme
Court to overturn the CTEA as well.

Summary and Conclusions

Eldred’s challenge to the CTEA’s constitutionality,
his amici support, and the government’s response raise a num-
ber of debatable issues: Do such periodic extensions merely
represent perpetual copyright on the instalment plan? In what
way can a retroactive extension be said to “promote the progress
of science and useful arts?” Doesn’t preventing works from
falling into the public domain restrict the public’s First Amend-
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ment rights to freedom of expression? Don’t such extensions
represent an unconstitutional taking (from the public) without
Jjust compensation? And don’t both the real-world and theo-
retical costs of the CTEA outweigh its benefits?

Or, on the other hand, has Congress acted Constitu-
tionally by merely re-determining, in light of economic
practicalities, the definition of “limited Times,” thus acting rea-
sonably to put the United States on equal footing with the
European Union? Does the public really have a First Amend-
ment right to exploit the copyrighted works of others? And
how can securing to individuals (or their heirs) the fruits of their
labors be considered a “taking” at all, much less an unconstitu-
tional one? Is it really true, to quote Pete Seeger, that “the
grandchildren should be able to find some other way to make a
living, even if their grandfather did write ‘How Much Is That
Doggie in the Window?*#!

As evidenced in particular by the briefs of amici, one
can challenge the CTEA’s recent extension of U. S. copyrights
on any number of policy grounds. From a Federalist Society
perspective, of course, the only proper focus of the Supreme
Court’s inquiry is whether, in enacting the CTEA, Congress
exceeded the authority that the Constitution grants it.

As the summary above suggests, the arguments for
and against the constitutionality of the CTEA will have been
more than thoroughty briefed by the time the Supreme Court
hears oral argument in Eldred v. Ashcroft, In the end, in a case
sometimes described as “Mickey Mouse v. the People,@* will
Mickey Mouse or the people prevail?

Only time — perhaps an extended time — will tell.

* David Applegate, Esq., Olson & Hierl, Ltd., Chicago, Illinois.
The views and summaries expressed in this article are those of
the author, and should not be taken as an expression of opin-
ion, if any, of Olson & Hierl. Ltd., nor of any of its clients or
members.
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